DEFENDANT’S MOTION FOR AN ORDER DIRECTING THAT A 
COMPLETE COPY OF THE PROSECUTOR’S FILE BE MADE AND 
TURNED OVER TO THE COURT FOR REVIEW AND TO BE 
SEALED FOR APPELLATE REVIEW, IF NECESSARY

Defendant moves this Court for an Order requiring the prosecuting attorney to make a complete copy of the State’s file, including information obtained from law enforcement.  This copy should be turned over to this Court for a pretrial review of its contents to ensure compliance with the rules of discovery.  Defendant further requests the State’s file be sealed for appellate review.
MEMORANDUM IN SUPPORT


This motion is a corollary to Defendant’s other discovery related demands and motions.  It is designed to ensure complete disclosure of all information to which Defendant is entitled.  Most importantly, it aims to eliminate any risk of non-disclosure of favorable evidence that is material to guilt or punishment.


As a matter of practice in capital cases, the Ohio Supreme Court has implicitly recognized the importance attached to the filing of this motion by defense counsel and the granting of this motion by the trial court.  The Court reversed a capital case because the prosecutors failed to provide defense counsel with exculpatory evidence within their possession at trial.  State v. Brown, 115 Ohio St. 3d 55, 873 N.E. 2d 858 (2007).  The Court noted that at a pretrial hearing, the defense argued the motion for disclosure of exculpatory evidence, particularly law enforcement documents, and requested that the prosecutor’s file be sealed and made a part of the record on appellate review.  The trial court granted the motion.


Because the contents of the prosecutor’s file was available on appeal, Brown’s appellate counsel were able to point to documents uncovered in the file that supported his claim of a Brady violation.  The Court found that the prosecutor’s failure to turn over the documents contained in the prosecutor’s file, specifically police reports, was highly prejudicial.  The Court found prejudice—and grounds to reverse—because defense counsel was deprived of the right to call declarants who made statements contained in police reports that implicated a key State’s witness in the murders.  Defense counsel was also prevented from cross-examining that witness with his prior statements made to the police that contradicted his testimony at trial.  Brown, 115 Ohio St. 3d at 65, 873 N.E. 2d at 867.  The Court concluded that the undisclosed reports were material and the contents of the reports offered independent evidence to suggest that Brown was not the actual killer.  The Court noted that the “significance and materiality of the reports are inherent in their content and does not rest upon how they might have been used by the defense or how the defense may have altered its trial strategy.”  Id.

The prosecution has a constitutional obligation to disclose evidence favorable to the accused.  Brady v. Maryland, 373 U.S. 83, 86 (1963).  Favorable evidence for Brady purposes includes both exculpatory and impeachment evidence.  Kyles v. Whitley, 514 U.S. 419, 433 (1995).  The suppression by the prosecution of favorable evidence results in constitutional error “if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.’”  Id. (quoting United States v. Bagley, 473 U.S. 667, 682 (1985)).  A reasonable probability of a different result is accordingly shown when the government’s evidentiary suppression ‘undermines confidence in the outcome of the trial. Id. at 434; see also Strickler v. Greene, 527 U.S. 263, 264 (1999). 

The United States Supreme Court made clear in Kyles that the prosecuting attorney’s obligation to disclose Brady material includes all evidence in the prosecutor’s file as well as that obtained by law enforcement.  See Kyles, 514 U.S. at 437-38.  As the prosecution is charged with the responsibility of turning over all evidence found in police investigation files that is favorable to the Defendant, this Court should also review these files, and have them sealed and preserved for appellate review.

As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.


For these reasons, Defendant requests that this Court issue an Order directing that a complete copy of the prosecuting attorney’s file as well as the police file, be copied and turned over to the Court for review and if necessary, be sealed for appellate review. 
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