DEFENDANT’S MOTION TO COMPEL LAW ENFORCEMENT OFFICIALS

TO TURN OVER AND ADVISE THE PROSECUTING ATTORNEY OF ALL INFORMATION ACQUIRED DURING THE COURSE OF INVESTIGATION


Defendant moves this Court to order all law enforcement officials involved in the investigation of this case to turn over and advise the prosecuting attorney of all information obtained during the course of this investigation.

MEMORANDUM IN SUPPORT


Defendant requests that this Court order all law enforcement officials to turn over any and all information they have pertaining to the above-captioned case.  Defendant uses the term “law enforcement official” broadly to include at least all those persons and positions referenced in  O.R.C. § 2901.01(A)(11)(a)-(m).  They should also be directed to refrain from exercising any independent editorial control or censorship over what should be turned over to the prosecuting attorney.  In short, they must turn over all information to the prosecuting attorney.  This motion is a necessary corollary to Defendant’s other discovery motions.


The knowledge of the prosecuting attorney’s agents will be imputed to the prosecutor.  See Youngblood v. West Virginia, 547 U.S. 867, 870; Giglio v. United States, 405 U.S. 150, 154 (1972).  “The individual prosecutor has a duty to learn of any favorable evidence known to the others acting on the government’s behalf in the case, including the police.”  Kyles v. Whitley, 514 U.S. 419, 438 (1995).  A constitutional violation of the duty to disclose favorable evidence “occurs when the government fails to turn over even evidence that is ‘known only to police investigators and not to the prosecutor.’”  Youngblood, 547 U.S. at 508 (footnote omitted).

As a practical matter, however, the defense will not get proper discovery if the prosecuting attorney has only constructive, not actual knowledge of discoverable information.  Counsel for the defense desires proper discovery, not a post-conviction issue built upon the post-trial discovery of undisclosed favorable evidence.  By compelling law enforcement officials to pass along all information related to this case, the parties can be assured that all discoverable information will come to the attention of the prosecuting attorney.  The prosecuting attorney will then be in a position to disclose this information and avoid the legal ramifications of the failure to disclose information that the police wittingly or unwittingly failed to give the prosecutor.

Appellate case law reveals the all-too-common situation in a criminal case where counsel for both parties were surprised to learn during trial that police officers harbored information that they never disclosed.  This is a risk that cannot be countenanced in a capital case, and can be guarded against if this Court grants this motion.  This cautious step is constitutionally mandated in a capital case in order to vindicate the defendant’s State and Federal constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 10, 16, and 20.  
As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution — and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  
For these reasons, this Court should issue an order compelling law enforcement officials to turn over and advise the prosecuting attorney of all information acquired during the course of investigation.  
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DEFENDANT’S MOTION TO COMPEL LAW ENFORCEMENT OFFICIALS TO TURN OVER AND ADVISE THE PROSECUTING ATTORNEY OF ALL INFORMATION ACQUIRED DURING THE COURSE OF INVESTIGATION 

#281790/M8



3

