DEFENDANT’S MOTION TO COMPEL DISCLOSURE OF

AGGRAVATING FACTORS AND INFORMATION

RELATING TO MITIGATING FACTORS


Defendant moves this Court for an order directing the prosecuting attorney to produce any evidence actually or constructively in the State’s possession that bears in any way on any aggravating circumstances and/or mitigating factors related to this case.
MEMORANDUM IN SUPPORT


Defendant is charged with aggravated murder with aggravating circumstances.  If Defendant is found guilty in the trial phase of his case, a second trial will be held to determine the punishment.  During the penalty phase, the same trial-phase jury will hear evidence of aggravating and mitigating circumstances that it will weigh in deciding whether to sentence Defendant to life in prison or death.  Evidence gathered by the State may be relevant and material to Defendant in two respects as it relates to this motion.  First, in the preparation of a defense against the aggravating circumstances the State may attempt to prove during the culpability phase; and second, in the preparation for the mitigation phase, by offering evidence of mitigating circumstances if the jury finds Defendant guilty of capital murder.  


The Due Process Clause of the Fourteenth Amendment requires that the State reveal any information it actually or constructively possesses that is favorable to Defendant and material to the issue of guilt or punishment, or in any way discredits the State’s case.  Brady v. Maryland, 373 U.S. 83, 87 (1963); McMullen v. Maxwell, 3 Ohio St. 2d 160, 166, 209 N.E.2d 449, 454 (1965); Ohio R. Crim. P. 16(B)(1)(f).  Any information or evidence that the prosecution has knowledge of, or access to, and that is favorable and material to guilt or punishment, must be disclosed to the defense in a timely manner.  The same is true of any evidence that tends to mitigate the penalty or extenuate the circumstances of the crime.

As this is a death penalty case, the Due Process Clause, the Eighth Amendment, and Article I, Sections 9 and 16 of the Ohio Constitution, require a greater degree of reliability in the determination of guilt, and of death as an appropriate sentence.  Beck v. Alabama, 447 U.S. 625, 637-38 (1980); Lockett v. Ohio, 438 U.S. 586 (1978).  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.    


Defendant is also guaranteed the right to effective assistance of counsel under the Ohio and Federal Constitutions.  U.S. Const. amend. VI; Ohio Const. art. I, § 10; Strickland v. Washington, 466 U.S. 668 (1984); State v. Johnson, 24 Ohio St. 3d 87, 89, 494 N.E.2d 1061, 1063 (1986); 2003 ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, 10.11(A) (rev. ed. Feb. 2003).  Counsel cannot render adequate representation or ensure that a reliable judgment is obtained, as is constitutionally required, unless this Court orders the prosecuting attorney to produce any evidence actually or constructively in the State’s possession that bears directly or indirectly on any aggravating and/or mitigating circumstances in connection with this case.
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