DEFENDANT’S MOTION FOR DISCLOSURE OF THE

JUVENILE RECORDS OF PLAINTIFF’S WITNESSES

Defendant moves this Court to order the prosecuting attorney to disclose the juvenile records of the witnesses the State intends to call at trial.  

MEMORANDUM IN SUPPORT


In Davis v. Alaska, 415 U.S. 308 (1974), the Court had an opportunity to determine the scope of the right to confrontation.  The trial court had, under a state statute, prohibited the defendant from cross-examining a juvenile State’s witness concerning his juvenile delinquency adjudications.  The Court found that the State’s interest in protecting the records for juvenile offenders did not outweigh the defendant’s confrontation right.  Id. at 319-20.  The Court reaffirmed that holding in Delaware v. Van Arsdall, 475 U.S. 673, 680 (1986) (quoting Davis v. Alaska, 415 U.S. at 318).  And, the United States Supreme Court continues to uphold the vitality and importance of the right to confrontation and cross-examination.  See Crawford v. Washington, 541 U.S. 36 (2004); Olden v. Kentucky, 488 U.S. 227 (1988); Pennsylvania v. Ritchie, 480 U.S. 39 (1987); Kentucky v. Stincer, 482 U.S. 730 (1987).

Ohio Rule of Evidence 609(D) and O.R.C. § 2151.358 generally prohibit the use of juvenile convictions.  However, Ohio R. Evid. 616(A) permits introduction of evidence that demonstrates witness bias.  And, Ohio courts have found that legislation designed to protect the confidentiality of juvenile records may not impinge on a defendant’s right to present “all available, relevant and probative evidence which is pertinent to a specific and material aspect of his defense.”  See State v. Cox, 42 Ohio St. 2d 200, 204, 327 N.E.2d 639, 643 (1975); see also State v. Lukens, 66 Ohio App. 3d 794, 802, 586 N.E.2d 1099, 1105 (1990); State v. White, 6 Ohio App. 3d 1, 451 N.E.2d 533, 536 (1982).


While a trial court has discretion in the control of cross-examination, it cannot keep from the jury relevant and important facts bearing on the trustworthiness of crucial testimony.  United States v. Harris, 501 F.2d 1, 8 (9th Cir. 1974).  While the right to confrontation and cross-examination is not absolute, the denial or significant diminution of that right must be closely and carefully scrutinized because it calls into question the ultimate “integrity of the fact-finding process.”  California v. Green, 399 U.S. 149, 196 (1970).  Inquiry into a witness’s potential bias or motivation is proper and is not a collateral issue.  Olden, 488 U.S at 231-32.


Bias is demonstrated by “a witness’ like, dislike, or fear of a party, or by the witness’ self-interest.”  United States v. Abel, 469 U.S. 45, 52 (1984) (citing generally McCormick on Evidence, § 40, p. 85, 89 (3d ed. 1984); Hale, Bias as Affecting Credibility, 1 Hastings L. J. 1 (1949)).  The juvenile records counsel seeks the State to disclose are necessary to show possible biases, prejudices, and ulterior motives on the part of the witnesses for the State.  Davis, 415 U.S. at 316.  If the State wishes to keep the juvenile records of its witnesses secret, it should do as the United States Supreme Court suggested in Davis—“refrain[ ] from using him [or her] to make out its case.”  415 U.S. at 320.  The alleged privacy interest of any emancipated State witnesses with a juvenile record is vitiated by the defendant’s confrontation rights if the State elects to call this witness.


Failure to provide this information to Defendant will deprive him of his rights under the State and Federal Constitutions to confrontation, effective assistance of counsel, due process of law, equal protection of law, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I §§ 1, 2, 5, 10, and 16.
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