DEFENDANT’S MOTION FOR DISCLOSURE OF

EXCULPATORY AND IMPEACHMENT EVIDENCE

Defendant, through counsel, respectfully moves this Court to order the prosecuting attorney for the State of Ohio to disclose to the defense all evidence of an exculpatory and/or impeachment nature, which evidence could be favorable with respect to guilt or punishment.  

MEMORANDUM IN SUPPORT


The Due Process Clause of the Fourteenth Amendment to the United States Constitution requires the State to reveal any information it actually or constructively possesses and which information is favorable to the defendant and material to the issue of guilt or punishment, or in any way discredits the State’s case.  Brady v. Maryland, 373 U.S. 83, 87 (1963).  Although the Brady rule is often phrased in terms of information “known to the prosecution,” the prosecution’s “knowledge” for this purpose clearly extends beyond the personal knowledge of the prosecuting attorney representing the State at trial.  Giglio v. United States, 405 U.S. 150, 154 (1972). “The individual prosecutor has a duty to learn of any favorable evidence known to others acting on the government’s behalf in the case, including the police.” Kyles v. Whitley, 514 U.S. 419, 437 (1995).  It is essential that the prosecuting attorney discloses information as it is obtained or allows inspection of such information.  Thus the State has a continuing duty to disclose all exculpatory evidence, including scientific test results.  State v. Wilson, 30 Ohio St. 3d 99 (1987).


The ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases state “It is critical that, well before trial, counsel formulate an integrated defense theory.” Guideline 10.10.1 Commentary p. 103 (2003).  Therefore, disclosure of the requested information must be timed to enable effective preparation for trial.  Exculpatory material must be produced by the prosecution “in time for effective use at trial.” United States v. Minsky, 963 F.2d 870, 875 (6th Cir. 1992).


Only with an awareness of all the facts, can important strategy decisions be intelligently and competently made prior to trial. Counsel can only make an effective opening statement if cognizant of all important evidence that supports the defendant’s innocence.  Late disclosure of exculpatory evidence may well force defense counsel to adopt new trial strategies during trial that are inconsistent with counsel's opening statements.  Such a shift in strategy may leave the jury confused or damage the credibility of the defendant and defense counsel.


The defense is entitled to any and all pertinent information concerning any and all witnesses' credibility, Giglio v. United States, 405 U.S. 150, 154 (1972); inconsistent statements, prior unfounded accusations, and prior convictions of any and all witnesses; promises of consideration by the prosecution to any and all witnesses, United States v. Bagley, 473 U.S. 667, 677 (1985); any and all witnesses' failure to name or identify the defendant as a participant in the crime, Jones v. Jago, 428 F. Supp. 405 (N.D. Ohio 1977), aff'd, 575 F.2d 1164 (6th Cir. 1978); and any and all evidence which is of obvious substantial value to the defense, as in mitigation of sentence, Brady 373 U.S. at 87, thus encompassing evidence of all mitigating circumstances under Ohio Rev. Code Ann. § 2929.04(B).


Failure to disclose exculpatory information will result in a violation of the defendant’s rights to due process, compulsory process, fair trial, equal protection, effective assistance of counsel, confrontation of witnesses, and to be free from cruel and unusual punishment as guaranteed by both the Federal and Ohio Constitutions.  U.S. Const. amends. V, VI, VIII, IX, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.
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