DEFENDANT’S DEMAND FOR DISCOVERY REGARDING DNA

Defendant requests that the prosecuting attorney provide discovery regarding DNA as required by Ohio R. Crim. P. 16, the Fifth and Fourteenth Amendments of the United States Constitution, and Article I, Sections 10 and 16 of the Ohio Constitution, including but not limited to all of the following:
1.
Case file:  Please provide a complete copy of the case file including all records made by the laboratory in connection with this case.  If the file includes photographs, please include photographic quality copies.

2.
Laboratory Protocols:  Please provide a copy of all standard operating protocols (SOPs) used in connection with the testing in this case.  To minimize any burden of duplicating these items, we invite you to provide them in electronic form.

3.
Chain of custody and current disposition of evidence: Please provide copies of all records that document the treatment and handling of biological evidence in this case, from the initial point of collection up to the current disposition.  This information should include documentation which indicates where and how the materials were stored (temperature and type of container), the amount of evidence material which was consumed in testing, the amount of material which remains, and where and how the remaining evidence is stored (temperature and type of container).

4.
Software:  Please provide a list of all commercial software programs used in the DNA testing in this case, including name of software program, manufacturer and version used in this case.   Please provide a list (not the programs themselves).

5.
Macros:  If the results produced by the software are dependent on the instructions contained in macros, please provide copies of any macros used.  (For analyses performed with GeneScan® and Genotyper®, these macros are contained in Genotyper® output files in order to allow analysts to interpret the results.  Simply providing a copy of the Genotyper® output files in response to request 6 will satisfy this request as well).

6.
Data files:  Please provide copies of all data files used and created in the course of performing the testing and analyzing the data in this case. These files should include all data necessary to, (i) independently reanalyze the raw data and (ii) reconstruct the analysis performed in this case. For analyses performed with GeneScan®, Genotyper®, and/or GeneMapper®, these materials should include:

(6.1)
All collection files (such as injection lists and log files for an ABI 310 analysis).

(6.2)
All GeneScan® files, including sample files and project files.

(6.3)
All Genotyper® files, including templates/macros (see Request 5).

(6.4)
All GeneMapper® files, including sample files (.fsa files) and project files (.ser files).  

(6.5)
If the data you are providing includes files from another case that are not pertinent to the instant case (e.g., sample files from another case included in the same run folder), then please identify those non-pertinent samples by name and laboratory code.

7.
STR frequency tables:  Please provide copies of any allelic frequency tables relied upon in making statistical estimates in this case.  If the laboratory relied upon published or publicly available data, this request can be satisfied by providing a specific reference to the source.

   8.
Documentation of Corrective Actions for Discrepancies and Errors:   According to the DNA Advisory Board Quality Assurance Standards for Forensic DNA Testing Laboratories, Standard 14, forensic DNA laboratories must “follow procedures for corrective action whenever proficiency testing discrepancies and/or casework errors are detected” and “shall maintain documentation for the corrective action.”  Please provide a copy of all documentation of corrective actions maintained by the laboratory that performed DNA testing in this case.  If the laboratory does not comply with the DAB requirement that it maintain this documentation, it is sufficient to respond: “The laboratory does not comply with the DAB requirement that it document corrective actions.”

9
Accreditation:  Please provide copies of all licenses or other certificates of accreditation held by the DNA testing laboratory.

10.
Laboratory personnel:  Please provide background information about each person involved in conducting or reviewing the DNA testing performed in this case, including:

(10.1)
Current resume

(10.2)
Job description

(10.3)
A summary of proficiency test results.


This is a request for disclosure of scientific materials pertaining to DNA testing performed in the above-captioned case.  This request applies to all DNA testing that has been, is currently being, or will be performed in the instant case.  The request is ongoing. In the event that new materials responsive to this request are produced, discovered, or otherwise come into the possession of the prosecution or its agents, said materials should be provided to the defendant without delay. 


A complete response to Defendant’s demand for discovery is all the more critical here because this is a capital case.  The demand for discovery is a part of counsel’s “obligation to conduct thorough and independent investigations.”  2003 ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases 10.7 (rev. ed. Feb. 2003).  Defendant is entitled to full discovery as provided for by Ohio R. Crim. P. 16 so as to protect the rights guaranteed to a criminal defendant by the Ohio and Federal Constitutions.  These rights include the constitutional guarantees to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 10, 16, and 20.  Ohio has established Ohio R. Crim. P. 16 to effectuate these constitutional rights.  
As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process 
Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  
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