DEFENDANT’S DEMAND FOR DISCOVERY


Defendant, through counsel, hereby requests that the prosecuting Attorney provide discovery as required by Ohio R. Crim. P. 16 (as amended effective July 1, 2010), the Fifth and Fourteenth Amendments of the U.S. Constitution, and Article I, Sections 10 and 16 of the Ohio Constitution, including, but not limited to all of the following matters as they apply to the instant case:

1.
Rule 16(B)(1).  Statement of Defendant or Co-Defendant. Any relevant written or recorded statement or statements made by the Defendant or Co-Defendant, or copies thereof; and any written summaries of any oral statements, or copies thereof, made by the Defendant or the Co-Defendant to a Prosecuting Attorney or a law enforcement officer which are available to or within the possession, custody, or control of the State, the existence of which are known or may by the exercise of due diligence become known, to the Prosecuting Attorney; and recorded testimony of the Defendant or Co-Defendant before a grand jury. 

1. 01 
This request includes any and all statements made by any non-defendant co-conspirators which would be admissible against the Defendant under Ohio R. Evid. 801(D)(2)(E).  See United States v. Roberts, 793 F.2d 580 (4th Cir. 1986). 


1. 02 
This request also includes summary reports and interview memoranda made by government agents merely setting forth the substance of the remarks made by the Defendant.  See United States v. Johnson, 525 F.2d 999 (2nd Cir. 1975).


1. 03 
If the Prosecuting Attorney does not know of the existence of any written or recorded statements as requested above at the time of the request, then the Defendant, through counsel, hereby requests that the Prosecuting Attorney make a demand on the agency responsible for the investigation to search its files and to otherwise exercise due diligence, to determine if any such statements exist.  This request includes, but is not limited to, an interview by the Prosecuting Attorney of each of the investigating officers to determine whether any such statements exist.  See United States v. Jensen, 608 F.2d 1349 (10th Cir. 1979); United States v. James, 495 F.2d 434 (5th Cir. 1974). 

2.
Rule 16(B)(1). Defendant’s Prior Record. A copy of Defendant's prior record, if any. 

3.
Rule 16(B)(1). Documents and Tangible Objects.  A list of any books, papers, documents, photographs, tangible objects, buildings or places, or copies or portions thereof, available to or within the possession, custody, or control of the State, which are material to the preparation of the defense, or are intended for use by the Prosecuting Attorney as evidence at trial, or which were obtained from or belonged to Defendant, and copies of those items which can be readily reproduced. 


3. 01 
In addition to the list of documents and tangible objects requested above, the Defendant, through counsel, hereby requests the opportunity to inspect and examine any and all such items. 


3. 02 
Defendant’s request includes, but is not limited to, the following objects:

a.
All photographs used by law enforcement officers for the purpose of obtaining an identification of the Defendant, or co-defendant, or others.  This request includes individual photographs and/or photograph analysis used by law enforcement officers during the investigation of this case; 
b.
All items seized or discovered by any and all searches conducted with respect to the investigation of this case, including any inventory search of the Defendant upon his arrest; or any search of his dwelling or automobiles which belonged to him or his family or were in his possession or available for his use;

c.
All documents relating to any inventory of items seized or taken or to be used as evidence in this case; 

d.
All written and recorded statements made by co-conspirators or other witnesses since they constitute documents which are material to the preparation of the defense and; 

e.
All video or audiotape recordings of all 911 calls, hostage negotiations or any other video or audiotapes related to the incident or apprehension of Defendant.

f.
Any written or recorded statement by a witness in the state’s case-in-chief, or that it reasonably anticipates calling as a witness in rebuttal.

4.
Rule 16(B). Reports of Examination and Tests.  A list of any results or reports of physical or mental examinations and any scientific experiments made in connection with this particular case which are available to or within the possession, custody or control of the State, the existence of which are known or may by the exercise of due diligence become known to the Prosecuting Attorney, and copies of those items which may be readily reproduced.


4. 01 
In addition to the list of results and/or reports requested above, the Defendant, through counsel, hereby requests the opportunity to inspect and examine any and all such results or reports. 


4. 02 
The Defendant requests that the results or reports include a written description of the methods of testing utilized in obtaining any and all results. 

4. 03 
The results and/or reports requested above include, but are not limited to:
a.
Polygraph examinations conducted upon potential government witnesses, giving the date, time, place, and identity of the person examined, along with the results thereof; 

b.
The existence of latent fingerprints, procedures utilized in obtaining latent lifts and conclusions reached concerning identity of individuals based upon this investigation; 

c.
Tests and procedures utilized in determining identity and quality of any suspected or alleged contraband substance, including drugs or narcotics, scheduled or unscheduled;

d.
Results and procedures utilized in any analysis pertaining to handwriting identification;
e.
Results and procedures utilized in any analysis pertaining to voice identification;

f.
Results and procedures utilized in any analysis pertaining to eyewitness identification line-ups, photo- arrays, show-ups, and other procedures;

g.
Results and procedures utilized in any firearms or tool-mark tests or examinations;

h.
Requests, results and procedures utilized in any chemical analysis of any substance connected in any way with the charges set forth in the indictment; and

i.
Results and procedures utilized in the examination of any evidence connected with the charges set forth in the indictment.

5.
Rule 16(I). Witnesses’ Names and Addresses; Record.   A written list of all witnesses, with the witnesses the Prosecutor intends to call at trial specifically identified.  The list should include names, addresses and any prior felony convictions of any such witnesses, when such record is within the knowledge of the Prosecuting Attorney. 


5. 01 
The addresses of the witnesses given should include their residence address.  If the residence is an apartment dwelling, then the apartment number is also requested.  If an office address is also given, then the suite number of the office is requested. 

6.
Rule 16(B)(5). Fifth, Sixth, and Fourteenth Amendments to the United States Constitution. Evidence Favorable to the Defendant.  All evidence known, or which may become known, to the Prosecuting Attorney favorable to Defendant, and material either to guilt or punishment. 


6. 01 
In light of the particularity requirement set forth in United States v. Agurs, 427 U.S. 97 (1976), the Defendant hereby specifically requests the following:

a.
Prior felony and misdemeanor convictions and/or juvenile adjudications for all witnesses expected to be called by the government; 

b.
Specific incidents of misconduct, “bad acts,” by all witnesses expected to be called by the government, whether or not such conduct resulted in a criminal conviction;
c.
Disclosure by the government of any and all consideration it has held out to a witness to encourage that witness’s cooperation with the government.  This request includes, but is not limited to: grants or promises of immunity; confirmed or tentative plea bargaining; monetary compensation; assistance in avoiding prosecution in other jurisdictions; omission from being named in an indictment or as an unindicted co-conspirator; any other considerations, regardless of their nature, granted, promised, suggested, or implied, which contemplate lenience or preferential treatment in exchange for cooperation with the government;

d.
The existence of pending criminal charges, either felony, misdemeanor or juvenile, as well as parole or probation status of any and all witnesses the government expects to call;

e.
The disclosure of the utilization of any line-up or show- up procedures or photographic arrays conducted in the investigation of the case; and the time, date, place, and all participants in these proceedings, as well as the particular law enforcement agency conducting same;

f.
The results of any line-up, show-up, or photographic identification proceedings as conducted by law enforcement agencies, as well as all descriptions given by witnesses regarding the identification of the Defendant or any other alleged perpetrators;

g.
Statements or summaries of statements from government witnesses and individuals the government does not intend to call as witnesses, obtained by law enforcement agencies which include references to the Defendant's lack of involvement concerning the commission of each alleged offense;

h.
The disclosure of the psychiatric background of all witnesses the government expects to call at trial;

i.
Any information tending to show that other persons, excluding the accused, were or could have been involved in the crime;

j.
Any statements of witnesses which conflict either internally or with another statement of the same witness;

k.
The names and addresses of any individuals who were considered at any time as possible suspects and the evidence that led to this conclusion;

l.
Any statement of any witness or other individual which presents or indicates a doubt as to the identity of the accused, or to any element of the charge;
m.
 Any polygraph tests which raise some doubt as to any State witness’s credibility; and 

n.
Any evidence, information or material of any kind which does or could mitigate the punishment meted out to the Defendant, including but not limited to matters pertaining to the differences between the culpability of co-defendants with respect to the criminal acts with which they have been charged.

7.
The Defendant hereby requests the prosecution to check its files (including material physically located in the files of the police conducting the investigation), and to interview all agents of the government involved in the investigation to determine whether the discovery materials requested above exist.


8.
Rule 16(K).  Expert Witnesses; Reports.


Disclosure of all expert witnesses the Prosecutor intends to call at trial and the written report of every such expert summarizing each expert witness’s testimony, findings, analysis, conclusions, or opinion, and shall include a summary of the expert’s qualifications.  The written report and summary of qualifications shall be subject to disclosure under this rule no later than twenty-one days prior to trial, which period may be modified by the court for good cause shown, which does not prejudice any other party.  Failure to disclose the written report to opposing counsel shall preclude the expert‘s testimony at trial.


Defendant is entitled to full discovery to vindicate his State and Federal constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence against him, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16 and 20.  Defendant requests compliance with this request within a reasonable time following receipt of Defendant’s request.  This demand is continuing in nature.  If, subsequent to compliance with this request, the State of Ohio discovers additional responsive materials, those materials shall promptly be transmitted to Defendant.  In the event the State refuses to transmit such materials, the State of Ohio shall advise Defendant of its noncompliance to allow for determination of discoverability of the withheld materials.
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