DEFENDANT’S MOTION TO DISCLOSE NAMES

OF GRAND JURY WITNESSES


Defendant moves this Court to order the prosecuting attorney to disclose the names of the witnesses who testified before the grand jury in this case.
MEMORANDUM IN SUPPORT


This motion is filed in conjunction with Defendant’s Motion to Transcribe the Grand Jury Proceedings Prior to Trial and Defendant’s Motion for Inspection of Grand Jury Testimony.  The arguments and authority cited in those motions are incorporated by reference as if fully re-written herein.  

The standard for inspection of grand jury testimony prior to trial is whether the ends of justice require it and there is a particularized need for disclosure that outweighs the need for secrecy.  State v. Grewell, 45 Ohio St. 3d 4, 9, 543 N.E.2d 93, 98 (1989).  Since the disclosure of names is not testimonial in nature, the standard should be relaxed.  However, even under the Grewell standard, Defendant asserts that the names should be disclosed.


First, Defendant has a particularized need for the names of the witnesses.  It is unfairly difficult to show a particularized need for grand jury testimony without knowing who testified.  It is likely the names of the grand jury witnesses are or will be on the State’s witness list.  However, it is equally likely that only a small subset of those who the State may call at trial actually testified before the grand jury.  Requiring defense counsel to guess who of the numerous witnesses testified imposes an unfair burden on Defendant and undermines defense counsels’ ability to fully and fairly present issues to this Court arising from the grand jury proceedings.


Second, there are no secrecy considerations present here.  If the witnesses are on the State’s witness list, they may be interviewed and called to testify at trial.  More importantly, the principle of grand jury secrecy arises first and foremost out the policy of protecting suspected citizens’ rights to privacy and their presumption of innocence—citizens should not be stained by what turns out to be a “no billed” allegation of felonious conduct.  This same principle simply does not apply to witnesses called before the grand jury.  Thus, this is not a situation where the State has an interest in keeping the identity of particular witnesses hidden.


In the alternative, Defendant would be entitled to inspect the grand jury testimony of any State witness presented at trial.  These names will become known during the course of the trial anyway.

Finally, since this is a capital case, disclosure of these witnesses’ names is mandated by Defendant’s Federal and Ohio Constitutional rights to a fair trial, effective assistance of counsel, confrontation of witnesses, presumption of innocence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  This is all the more so when a defendant’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

For the above-stated reasons, the ends of justice require that the names of those who testified before the grand jury be disclosed to defense counsel.
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