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DEFENDANT’S MOTION FOR A PRE-TRIAL COPY OF

THE TRANSCRIPT OF THE GRAND JURY PROCEEDINGS


Defendant respectfully moves this Court to order the transcription of the grand jury proceedings and provide a copy of the transcript to defense counsel.  If the Court is not inclined to grant the instant motion, Defendant alternatively requests that this Court conduct an in camera inspection of the grand jury testimony and the witnesses’ statements and to seal them for appellate review.

MEMORANDUM IN SUPPORT

The Ohio Supreme Court mandates the recording of grand jury proceedings in felony cases.  State v. Grewell, 45 Ohio St. 3d 4, 9, 543 N.E.2d 93, 98 (1989); Ohio R. Crim. P. 22.  Ohio courts have historically protected the secrecy accorded the grand jury proceedings.  But, over the years, there has been a significant broadening of the law of the discretionary use of grand jury testimony by criminal defendants for discovery purposes.  State v. Greer, 66 Ohio St. 2d 139, 144, 420 N.E.2d 982, 985-86 (1981).


The standard for inspection of grand jury testimony prior to trial is whether “the ends of justice require it, such as when the defense shows that a particularized need exists for the minutes which outweighs the policy of secrecy.”  State v. Patterson, 28 Ohio St. 2d 181, 185, 277 N.E.2d 201, 205 (1971).  In State v. Laskey, 21 Ohio St. 2d 187, 257 N.E.2d 65 (1970), the Ohio Supreme Court held that an accused may inspect grand jury transcripts either before or during trial when the ends of justice require it and there is a particularized need for disclosure that outweighs the need for secrecy.  Id. at 191, 257 N.E.2d at 67-68.  In State v. White, 15 Ohio St. 2d 146, 239 N.E.2d 65 (1968), the court acknowledged that a defendant’s rights to inspection and due process may, in certain instances, outweigh the interest in keeping grand jury proceedings secret:

[t]he reasons for the right of a defendant in a criminal case to inspect a statement of the prosecuting witness vary from the recognition that it is a procedural safeguard against the suppression of evidence material and capable of exculpating the accused to the idea that it provides additional material for impeaching the credibility of the prosecuting witness.

Id. at 155, 239 N.E.2d at 72.  The United States Supreme Court has determined that to “impeach a witness, to refresh his recollection, to test his credibility and the like…are cases of particularized need where the secrecy of the proceedings is lifted discreetly and limitedly.”  United States v. Proctor & Gamble Co., 356 U.S. 677, 683 (1958).


There are no viable secrecy considerations present here: an indictment has been filed vitiating Defendant’s privacy interests.  The principle of grand jury secrecy arises first and foremost out the policy of protecting suspects’ rights to privacy and their presumption of innocence—people should not be stained by what turns out to be an unfounded allegation of felonious conduct.  These same principles simply do not apply to witnesses called before the grand jury.


In the instant case, the ends of justice require that defense counsel be permitted to have a copy of the grand jury transcript prior to trial.  Upon information and belief, persons who testified before the grand jury have also given statements to law enforcement officers, or to others who gave the information to the State’s agents; and it is highly probable that those persons who testified before the Grand Jury will also be called to testify for the prosecution at trial.  Their testimony before the grand jury may be inconsistent with the other statements that they have made.  It may also contain exculpatory or impeaching information.  If this is the case, defense counsel needs to know, prior to trial, in order to effectively prepare to confront the State’s witnesses.  If counsel does not receive the statements until trial, see Ohio R. Crim. P. 16(B)(1)(g), they cannot render effective assistance of counsel.  If there are inconsistencies, counsel will need time before trial to investigate and effectively prepare to confront the State’s case.


Since this is a capital case, this Court should guard against unfair surprise and possible delay when an alternative remedy is available.  There is no need for the secrecy traditionally reserved for grand jury proceedings because the witnesses will be testifying at trial.  Preventing defense counsel from reviewing the grand jury testimony simply allows the State the opportunity to obtain an indictment based upon testimony that may be inconsistent with what is presented at trial.  The jury has the right to know this information prior to deciding Defendant’s fate.


Forcing Defendant to demonstrate a detailed “particularized need” is tantamount to a blanket denial of access in all cases.  How can this defendant, or any defendant, describe with particularity what is in the transcript of a proceeding that was secretly conducted and which, to date, remains secret?  Imposing this logically impossible burden on capital defendants constitutes an arbitrary and capricious act in violation of their Constitutional rights as outlined below.

The pre-trial disclosure of the grand jury transcripts is mandated by Defendant’s Federal and State Constitutional rights to a fair trial, effective assistance of counsel, confrontation of witnesses, presumption of innocence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion). 

For all the foregoing reasons, Defendant asks this Court to provide a copy of the grand jury transcript to counsel prior to trial.  If the Court is not inclined to grant the instant motion, Defendant alternatively requests that this Court conduct an in camera inspection of the grand jury testimony and the witnesses’ statements and to seal them for appellate review.
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