DEFENDANT’S MOTION TO TRANSCRIBE THE

GRAND JURY PROCEEDINGS PRIOR TO TRIAL


Defendant moves this Court to order the court reporter to transcribe the grand jury proceedings in the above-named case.
MEMORANDUM IN SUPPORT


This motion is filed in conjunction with Defendant’s Motion to Disclose Names of Grand Jury Witnesses and Defendant’s Motion for a Pre-Trial Copy of the Transcript of the Grand Jury Proceedings.  The arguments and authority cited in those motions are incorporated by reference as if fully re-written herein.  

This motion stands separate and apart from this Court’s ruling on Defendant’s companion motions asking for pre-trial disclosure of the grand jury transcript and the names of the witnesses who appeared before the grand jury.  Once Defendant’s trial is underway, the need for access to the witnesses’ prior statements who testify at trial and who also testified before the grand jury is unquestionable.  Therefore, ordering a pre-trial transcription of the grand jury proceedings will avoid lengthy trial delays during which the Court will have to stall the jury while the relevant witnesses’ testimony is being transcribed for review under Rule 16.


The Ohio Supreme Court mandates recording grand jury proceedings in felony cases.  State v. Grewell, 45 Ohio St. 3d 4, 8, 543 N.E.2d 93, 98 (1989); Ohio R. Crim. P. 22.  Unless the rule was violated here, Defendant’s capital grand jury proceedings were recorded and are available for transcription.


Failing to transcribe the grand jury proceedings prior to trial will cause trial delays inimical to Defendant’s constitutional rights.  Since this is a capital case, the pre-trial transcription of the grand jury proceedings is mandated by Defendant’s Federal and Ohio Constitutional rights to a fair trial, effective assistance of counsel, confrontation of witnesses, presumption of innocence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  
As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a defendant’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  
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