DEFENDANT’S MOTION TO PROPERLY PRESERVE

AND CATALOG ALL PHYSICAL EVIDENCE

Defendant moves this Court to order the prosecuting attorney and all law enforcement officials involved in any way with the above-captioned case to take immediate steps to properly preserve and fully catalog all items of physical evidence gathered in this case.

MEMORANDUM IN SUPPORT

Defendant requests that every item of physical evidence that has been identified as being connected in any way with the investigation that led to the charges filed against Defendant and that is known to and/or was collected by any law enforcement official or any member of the prosecution team, be fully identified, cataloged, and preserved in a manner that will allow Defendant’s counsel to inspect all of these items, and defense experts to examine these items.  Defendant specifically requests that all State agents maintain all items of which they have already taken custody regardless of any decision that those items are irrelevant to and/or will not be offered into evidence in the State’s case in chief.


This Court should grant this motion in order to guard against any accidental or intentional spoliation of evidence that may be useful (even if not admissible) to vindicate Defendant’s constitutional rights to equal protection, due process, effective assistance of counsel, and to confront the State’s case.  U.S. Const. amends. VI and XIV; Ohio Const. art. I, §§ 2, 10, and 16.  The Order sought is necessary to prevent the loss of any relevant information caused by improper preservation or destruction of the evidence.  Defense counsel and/or defense experts must be able to inspect, analyze, and/or test this evidence while it is in substantially the same condition as when State agents identified and/or took custody of the items.  Only the immediate identification, preservation, and maintenance of the evidence will prevent the occurrence of any reversible error caused by improper evidence destruction.


The destruction or improper maintenance of physical evidence that could exonerate Defendant will be reversible error where the exculpatory evidence is lost through the bad faith of the police or State.  Arizona v. Youngblood, 488 U.S. 51 (1988); California v. Trombetta, 467 U.S. 479 (1984).  The State’s failure to adequately preserve the items and evidence at issue in this motion may result in the credible claim that the destruction or failure to properly maintain the evidence was the result of bad faith on the part of State agents.

As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

For these reasons, Defendant requests that this Court issue an order directing that the prosecution fully preserve and catalog all physical evidence.

CERTIFICATE OF SERVICE
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