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permit correlation between visual observation and tactile feedback from the
plunger of the syringe. One cannot rcliably monitor for the presence of infiltration
through a window from another room. There have been occasions where
departments of correction have failed to recognize infiltrations during execution.
In Oklahoma an infiltration in the catheter delivering the anesthetic thiopental was
reported (followed by condemned inmate convulsions). Another such occurrence
has been reported during the Florida execution of Angel Diaz. These occurrences
appear to have directly contributed to the condemned inmates’ conscious
experience of the execution process.

Migration of the Catheter. Even if properly inserted, the catheter tip may move
or migrate, so that at the time of injection it is not within the vein. This would
result in infiltration, and therefore a failure to deliver the drug to the inmate's
circulation and failure to render the inmate unconscious.

Perforation or Rupture or Leakage of the Vein. During the insertion of the
catheter, the wall of the vein can be perforated or weakened, so that during the
injection some or all of the drug leaves the vein and enters the surrounding tissue.
The likelihood of rupture occurring is mcreased if too much pressure 1s applied to
the plunger of the syringe during injection, because a high pressure injection
results m a high velocity jet of drug in the vein that can penetrate or tear the
vessel wall, Recently, during the Clark execution, the personnel failed to
recognize that the condemned’s veins had “collapsed” untif the inmate himself
notified them that the procedure had gone awry.

Excessive Pressure on the Syringe Plunger. Even without damage or
perforation of the vein during insertion of the catheter, excessive pressure on the
syringe plunger during injection can result i tearing, rupture, and leakage of the
vein due to the high velocity jet that exits the tip of the catheter. Should this
occur, the drug would not enter the circulation and would therefore fail to render
the inmate unconscious. The ODRC protoco! provides no meaningtul instructions
about the rate or speed of injections, meaning that there are no instructions to
prevent the lay executioners from pushing the syringe plungers in a manner that
injures the vein and causes failed delivery of some or all of the thiopental dose.

Securing the Catheter, After insertion, catheters must be properly secured by the
use of tape, adhesive material, or suture. Movement by the inmate, even if
restrained by straps, or traction on the IV tubing may result in the dislodging of
the catheter,

Failure to Properly Loosen or Remove the Tourniquet or position restraining
straps. A tourniquet is used to assist in insertion of an IV catheter. Fatlure to
remove such tourniquets from the arm or leg after placement of the IV catheter
will delay or inhibit the delivery of the drugs by the circulation to the central
nervous system. This may cause a failure of the thiopental to render and maintain
the inmate in a state of unconsciousness..Restraining straps may act as tourniquets
and thereby impede or inhibit the delivery of drugs by the circulation to the




central nervous system. This may cause a failure of the thiopental to render and
maintain the inmate in a statc of unconsciousness. Even if the 1V is checked for
“free flow” of the intravenous fluid prior to commencing injection, a smali
movement within the restraints on the part of the inmate could compress the vein
and result in impaired delivery of the drug. It has been noted in at least one
exccution by lethal injection that the straps hindered the flow of drugs. See
Editorial, Witnesses to a Botched Execution, ST. LOUIS POST-DISPATCH, at 6B
(May 8, 1995).

43.  These types of drug administration problems arc not uncommon in the practice of
medicine. A number of medical publications detail exactly these types of adnunistration issues.
For example, the National Academy of Sciences Institute on Medicine has published the report
of the Committee on Identifying and Preventing Medication Errors, which details the rates of
drug preparation and administration errors in hospital setting and concludes “[e]rrors in the
administration of IV medications appear to be particularly prevalent.” PREVENTING MEDICATION
ERRORS:; QUALITY CHASM SERIES 325-60 {Philip Aspden, Julie Wolcott, J. Lyle Bootman, Linda
R. Cronenwett, Eds. 2006); id. at 351. Likewise a recent study shows that “drug-related errors
occur in one out of five doses given to patients in hospitals.” See Bowdle, T. A., Drug
Administration Errors from the ASA [Am. Soc. Anesthesiologists] Closed Claims Project, 67(6)
ASA NEWSLETTER, 11-13 (2003). This study recognizes that neuromuscular blockers have been
administered to awake patients and to those who have had inadequate doses of general
anesthetic. /d.

44 The ODRC documentation recognizes that contingencies need to be planned for,
however, it does not describe how any of the myriad contingencies that can and do arise during
the induction of general anesthesia would be detected and corrected during the conduct of a
lethal injection procedure.

45.  Inthe practice of medicine, preventing pain and/or death as a result of these common
drug administration problems is achieved by having persons in attendance who have the training
and skill to recognize problems when they occur and the training and skill to avert the negative
consequences of the problems when they arise.

4. The Need for Adequate Training in Administering Anesthesia

46,  Because of these foreseeable problems in administering anesthesia, in Ohio and
elsewhere in the United States, the provision of anesthetic care is performed only by personnel
with advanced training in the medical subspecialty of Anesthesiology. The establishment of a
surgical plane of anesthesia is a complex task which can only reliably be performed by
individuals who have completed the extensive requisite training to permit them to provide
anesthesia services. See Practice Advisory for Intraoperative Awareness and Brain Function
Monitoring, 104 Anesthesiology 847, 859 Appendix 1 (Apr. 2006} (recommending the usc of
“multiple modalities to monitor depth of anesthesia’). If the individual providing anesthesia care
is inadequately trained or expericnced, the risk of these complications is enormously increased.
The President of the American Society of Anesthesiologists, writing about lethal injection,
recently stated that “the only way to assure [a surgical plane of anesthesia] would be to have an
anesthesiologist prepare and administer the drugs, carefully observe the inmate and all pertinent
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monitors, and finally to integrate all this information.” Orin F. Guidry, M.D., Message from the
President: Observations Regarding Lethal Injection (Junc 30, 2006).

47. In Ohio and elsewhere in the United States, general anesthesia is administered by
physicians who have completed residency training in the specialty of Ancsthesiology, and by
nurses who have undergone the requisite training to become Certificd Registered Nurse
Anesthetists (CRNAs). Physicians and nurses who have not completed the requisite training to
become anesthesiologists or CRNAs are not permitted to provide general anesthesia,

48,  In my opinion, individuals providing general anesthesia in the Ohio prison should not be
held to a different or lower standard than is set forth for individuals providing gencral anesthesia
in any other setting in Ohio. Specifically, the individuals providing general anesthesia within
Ohio’s prisons, should possess the experience and proficiency of ancsthesiologists and/or
CRNAs. Conversely, a physician who is not an anesthesiologist or a nurse who 1s not a CRNA or
any person who lacks the requisite training and credentials should not be permutted to provide
general anesthesia within Ohio’s prisons (or anywhere else in Ohio or the United States).

49. There is no evidence, at this time, that any person on the ODRC’s injection team has any
training in administering anesthesia, or, if personnel are given training, what that training might
be. This raises critical questions about the degree to which condemned inmates risk suffering
excruciating pain during the lethal injection procedure. The great majority of nurses are not
trained in the use of ultrashort-acting barbiturates; indeed, this class of drugs is essentially only
used by a very select group of nurses who have obtained significant experience in intensive care
units and as nurse anesthetists. Very few EMTs are trained or experienced in the use of
ultrashort-acting barbiturates and/or pancuronium. Of the three medical personnel who are
described as participating in lethal injection procedures in Ohio, 2 are EMTs and the medical
background of the third is unknown. There is no evidence that the third medical person has any
meaningful experience in the establishment, maintenance, and assessment of a surgical plane of
anesthesia. Based on my medical training and experience, and based upon my research of lethal
injection procedures and practices, inadequacies in these areas elevate the risk that the lethal
injection procedure will cause the condemned to suffer excrueciating pain during the execution
process. Failure to require that the injection team have training equivalent to that of an
anesthesiologist or a CRNA compounds the risk that inmates will suffer excruciating pain during
their executions.

50.  In addition to apparently lacking the training necessary to perform a lethal injection, the
ODRC’s protocol imposes conditions that exacerbate the foreseeable risks of improper
anesthesia administration deseribed above, and fails to provide any procedures for dealing with
these risks. Perhaps most disturbingly, the protocol makes no mention of the need for effective
monitoring of the inmate’s condition or whether he is anesthetized and unconscious. After IV
lines are inserted and the execution begins, it appears that the injection team will be in a different
room from the prisoner, and thus will not have the ability to properly monitor the IV delivery
system and catheter sites as they would if they were at “the bedside”. Accepted medical practice,
however, dictates that trained personnel are physically situated so that they can monitor the IV
lines and the flow of anesthesia into the veins through visual and tactile observation and
examination. The apparent lack of any qualified personnel present in the chamber during the
execution thwarts the exccution personnel from taking the standard and necessary measures to
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reasonably ensure that the thiopental is properly tlowing into the inmate and that he 1s properly
ancsthetized prior to the administration of the pancuronium bromide and potassium. In
recognition of this concern, other states have taken steps to place personnel with medical
backgrounds actually within the execution chamber for the purpose of properly monitoring the
1V delivery system during the injection process.

51.  In my opinion, having a properly equipped, trained, and credentialed individual examine
the inmate after the administration of the thiopental (but prior to, during, and after the
administration of pancuronium, until the prisoner is pronounced dead) to verify that the inmate is
completely unconscious would substantially mitigate the danger that the inmate will suffer
excruciating pain during his execution. This is the standard of care, and in many states the law,
set forth for dogs and cats and other household pets when they are subjected to euthanasia by
potassium injection. Yet the ODRC protocol does not apparently provide for such verification
during the execution of humans.

52.  Indeed, it appears that departments of correction around the country are now agreeing
that some assessment of anesthetic depth is required to ensure a humanc exccution. As a result
of my participation in lethal injection litigations around the country [ have become aware that the
State of Indiana and the State of Florida now concede that some attempt at measuring or
assessing anesthetic depth should be performed. Additionally, in Missouri, a federal district
judge has ordered that an appropriately qualified person assess anesthetic depth. While Judge
Fogel in California has not, to my understanding, issued a final decision regarding the evidence
presented to him, it is clear from his written discussion of the case that he recognizes that the use
of drugs that cause great pain or suffering (such as pancuronium and potassium) places a
heightened burden on the execution team and the state to properly monitor and maintain
adequate anesthetic depth.

D. Establishing IV access

53. The first step in the lethal injection process is creating effective intravenous access for
drug delivery. The subsequent administration of the anesthetic drugs can only be successtul if IV
access is properly achieved. But the ODRC has put in place a protocol that exacerbates the risk
that IV access will not be adequately achieved. There have been problems in other states, most
notably the Diaz execution in Florida, whercin the personal professional qualifications of the
personnel providing IV access had not been subjected to adequate scrutiny. ’

54. Despite its best attempts, ODRC has twice in recent years encountered extreme difficulty
in obtaining peripheral IV access. Unlike other states, Ohio does not appear too have a plan in
place to deal with the need for a cut-down or central line procedure. This is a glaring deficiency.
Further, it is unclear whether the personnel who are currently participating in lethal injection

procedures in Ohio have the necessary training and experience to perform central line placement
and cut-downs. '

55. It is my opinion that, to reasonably minimize the risk of severe and unnecessary suffering
during the ODRC’s execution by lethal injection using the drugs thiopental, pancuronium, and
potassium, there must be: proper procedures that are clear and consistent; qualified personnel to
ensure that anesthesia has been achieved prior to the administration of pancuronium bromide and
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potassium chloride; qualified personnel to select chemicals and dosages, set up and load the
syringes, insert the IV catheter, and perform the other tasks required by such procedures; and
adequate inspection and testing of the equipment and apparatus by qualified personncl. The
ODRC'’s procedures for implementing lethal injection, to the extent that they have been made
available, provide for none of the above.

Iv. Assessment of the ODRC lethal infection protocol.

56.  Overall, evaluation of the proposed ODRC lethal injection procedures reveals scveral
problematic themes:

a. — The absence of qualified personnel to supervise the use of the high-risk drugs
pancuronium and potassium. Other states recognize their need to rely upon physicians to
oversee the administration of pancuronium and potassium. By contrast, Ohio does not
provide for a physician or adequately trained person to be physically present at the
bedside to assess anesthetic depth when pancuronium and potassium arc administered
and therefore cannot offer any protection.

b. ~The use of pancuronium confers high risk of torturous death, which prevents the
detection by witnesses and execution personnel of inadequate anesthesia, and which is
speciously justified by a need to prevent witnesses seeing movement when no such steps
are taken for electrocution and/or gas in Ohio or other states.

c. — The absence of any articulated recognition that the establishment and maintenance of
a surgical plane of anesthesia is essential for the non-cruel completion of the execution
procedure. There appear to be no provisions for the participation of personnel who are
capable of monitoring anesthetic depth, and there are no directives in the written protocol
that would instruct such personnel, if they were present, to actually undertake a
meaningful assessment of anesthetic depth. Further, the equipment that is necessary to
meaningfully assess anesthetic depth appears not to be present or to be deployed. Other
states, and courts, and committees, have recognized that given the use of torture-causing
drugs such as pancuronium and potassium, it is essential that meaningful and effective
steps be in place to ensure that adequate anesthesia is established and maintained.

d. ~ IV access — as described above, there is no “back-up” plan for achieving IV access if
the IV team is unable to successfully place catheters within the veins of the arms. Other
states provide for such plans, and in this regard Ohio falls below the standards set by
other states when performing execution lethal injection.
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VL. Conclusions.

Based on my research into methods of lethal injection used by various states and the
federal government, and based on my training and experience as a medical doctor specializing in
ancsthesiology, it is my opinion stated to a reasonable degree of medical certainty that, given the
apparent absence of a central role for a properly trained professional in ODRC’s execution
procedure, the characteristics of the drugs or chemicals used, the failure to understand how the
drugs in question act in the body, the failure to properly account for foreseeable risks, the design
of a drug delivery system that exacerbates rather than ameliorates the risk, the ODRC has created
an execution protocol that does little to nothing to asswre they will reliability achieve humane
executions by lethal injection.

This declaration was, of necessity, prepared with limited information. It appears that the lethal
injection procedures provided to me are incomplete, as they do not describe how the injections

should be delivered. I reserve the right to revise my opinion if warranted by new nformation.

[ declare under the laws of the United States and under penalty of
perjury that the foregoing 1s true and correct,

DATED this 14" day of February, 2008,

Mark J.S. Heath, M.D.

THEET
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