


pancuronium or pancuronium bromide will cause conscious paralysis, suffocation, and
the excruciating pain of the intravenous injection of concentrated potassium chloride....

39.  The benefits of thiopental in the operating room engender serous risks in the
execution chamber. The duration of unconsciousness provided by thiopental is dose-
dependent. If the intended amount of thiopental fails to reach the condemned mmate’s
brain (as can occur as a result of an infiltration, leakage, mixing etror, or other causes),
and the condemned inmate receives a near surgical dose of thiopental, the duration of
narcosis will be brief and the inmate could reawaken during the execution process....

4}.  Many foreseeable situations exist in which human or technical errors could result
in the failure to successfully administer the intended dose. The ODRC’s procedure both
fosters these potential problems and fails to provide adequate mechanism for recognizing
these problems, and it does these things needlessly and without legitimate reason.

42.  Examples of problems that could occur (and which have occurred in executions)
that could prevent the proper administration of thiopental include, but are not limited to,
the following:

a. Errors in Drug Preparation. Thiopental is delivered in powdered form and
must be mixed into an aqueous solution proper to administration. This
preparation reguires the correct application of pharmaceutical knowledge and
familiarity with terminology and abbreviations. Calculations are also required,
particularly if the protocol requires the use of a concentration of drug that differs
from that which is normally used. Recently drug preparation problems were
revealed in the State of Missouri, which was using a board-certified physician to
prepare drugs. See Excerpts of Transcript of June 12, 2006 Bench Trial, at 30-39.
Taylor v. Crawford, No. 05-4173-CV-C-FIG (W.D. Mo.).

b. Error in Labeling of Syringes. It is of paramount importance that the drugs in
an execution be given in the correct order. If the drugs are mislabeled, it greatly
increases the chances the drugs will not administered in the correct order.

C. Error in Selecting the Correct Syringe. As presently configured, the ODRC
protocol uses the serial injection of fluid from 5 syringes. With that number of
syringes it would be easy to make a mistake in selecting the correct syringes.
Medication errors are widespread within the clinical arena, and it is recognized
by all health-care professionals that the most important step in preventing
medication errors is the acceptance of the fact that they can and do occur. In the
context of lethal injection it is equally important to recognize the possibility of
medication errors, particularly given the gratuitous use of pancuronium and
potassium. The proposed ODRC procedures do not recognize the possibility of
error. The proper way to detect error during the induction of general anesthesia is
to assess anesthetic depth and thereby ensure that the drugs have exerted their
intended and predicted effects.
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Error in Correctly Injecting the Drug into the Intravenous Line. If the
syringe holding the drug is turned in the wrong direction, a retrograde injection of
the drug into the IV fluid bag rather than into the inmate will result. Even
experienced anesthesiologists sometimes make this crror, and the probability of
this error occurring is greatly increased in the hands of the inexperienced
personnel.

The IV Tubing May Leak. As “IV sctup” consists of multiple components that
are assembled by hand prior to use. If the drugs are not at the bedside, which they
are not in Ohio, but are instead in a different room then it will be impossible to
maintain visual surveillance of the full extent of IV tubing so that such leaks may
be detected. The configuration of the death chamber and the relative positions of
the executioners and the inmate in Ohio will hinder or preclude such surveillance,
thereby risking a failure to detect a leak. Leaking IV lines have been noted in
executions in other states. The induction of general anesthesia in the medical
context, and I believe in the veterinary context, is always a “bedside procedure”;
it is never conducted by the administration of drugs in tubing in one room that
then is intended to travel into the body of a person in another room.

Incorrect Insertion of the Catheter, If the catheter is not properly placed in a
vein, the thiopental will enter the tissue surrounding the vein but will not be
delivered to the central nervous system and will not render the inmate
unconscious. This condition, known as infiltration, occurs with regularity in the
clinical setting. Recognition of infiltration requires continued surveillance of the
1V site during the injection, and that surveillance should be performed so as to
permit correlation between visual observation and tactile feedback from the
plunger of the syringe. One cannot reliably monitor for the presence of
infiltration through a window from another room. There have been occasions
where departments of correction have failed to recognize the infiltrations during
execution. In Oklahoma an infiltration in the catheter delivering the anesthetic
thiopental was reported (following by condemned immate convulsions). Another
such occutrence has been reported during the Florida execution of Angel Diaz.
These occurrences appear to have directly contributed to the condemned inmates’
conscious experience of the execution process.

Migration of the Catheter. Even if properly inserted, the catheter tip may move
or migrate, so that at the time of injection it is not within the vein. This would
result in infiltration, and therefore a failure to deliver the drug to the inmate’s
circulation and failure to render the inmate unconscious.

Perforation or Rupture of Leakage of the Vein. During the insertion of the
catheter, the wall of the vein can be perforated or weakened, so that during the
injection some or all of the drug leaves the vein and enters the surrounding tissue.
The likelihood of rupture occurring is increased if too much pressure is applied to
the plunger of the syringe during injection, because a high pressure injection
results in a high velocity jet of drug in the vein that can penetrate or tear the

17




vessel wall. Recently, during the Clark execution, the personnel failed to
recognize that the condemned’s veins had “collapsed” until the inmate himself
notified them that the procedure had gone awry.

Excessive Pressure on the Syringe Plunger. Even without damage or
perforation of the vein during insertion of the catheter, excessive pressure on the
syringe plunger during injection can result in tearing, rupture, and leakage of the
vein due to the high velocity jet that exits the tip of the catheter. Should this
occur, the drug would not enter the circulation and would therefore fail to render
the inmate unconscious. The ODRC protocol provides no imeaningful
instructions about the rate or speed of injections, meaning that there are no
instructions to prevent the lay executioners from pushing the syringe plunger in a
manner that injures the vein and causes failed delivery of some or all of the
thiopental dose.

Securing the Catheter. After insertion, catheters must be properly secured by
the use of tape, adhesive material, or suture. Movement by the inmate, even if
retrained by straps, or traction on the IV tubing may result in the disledging of
the catheter.

Failure to Properly Loosen or Remove the Tourniquet or position
restraining straps. A tourniquet is used to assist in insertion of an IV catheter.
Failure to remove such tourniquets from the arm or leg after placement of the IV
catheter will delay or inhibit the delivery of the drugs by the circulation to the
cenfral nervous system. This may cause a fatlure of the thiopental to render and
maintain the inmate in a state of unconsciousness. Restraining straps may act as
tourniquet and thereby impede or inhibit the delivery of drugs by the circulation
to the central nervous system. This may cause a failure of the thiopental to render
and maintain the inmate in a state of unconsciousness. Even if the IV is checked
for “free flow” of the intravenous fluid prior to commencing injection, & small
movement within the restraints on the part of the inmate could compress the vein
and result in impaired delivery of the drug. It has been noted in at least one
execution by lethal injection that the straps hindered the flow of drugs. See
Editorial, Witnesses to a Botched Execution, St. Louis Post-Dispatch, at 6B (May
8, 1995).

The ODRC documentation recognizes that contingencies need to be

planned for, however, it does not describe how any of the myriad contingencies
that can and do arise during the induction of general anesthesia would be detected
and corrected during the conduct of a lethal injection procedure.

In addition to apparently lacking the training necessary to perform a lethal

injection, the ODRC’s protocol imposes conditions that exacerbate the
foreseeable risks of improper anesthesia administration described above, and fails
to provide any procedures for dealing with these risks. Perhaps most
disturbingly, the protocol makes no mention of the need for effective monitoring
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of the inmate’s condition or whether he is anesthetized and unconscious. After
IV lines are inserted and the execution begins, it appears that the injection team
will be in a different room from the prisoner, and thus will not have the ability to
properly monitor the IV delivery system and catheter sites as they would if they
were at “the bedside”. Accepted medical practice, however, dictates that trained
personnel are physically situated so that they can monitor the IV lines and the
flow of anesthesia into the veins through visual and tactile observation and
examination, The apparent lack of any qualified personnel present in the chamber
during the execution thwarts the execution personnel from taking the standard and
necessary measures to reasonably ensure that the thiopental is properly {lowing
into the inmate and that he is properly anesthetized prior to the administration of
the pancuronium bromide and potassium. In recognition of this concern, other
states have taken steps to place personnel with medical backgrounds actually
within the execution chamber for the purpose of properly monitoring the IV
delivery system during the injection process.

53. The first step in the lethal injection process is creating effective
intravenous access for drug delivery. The subsequent administration of the
anesthetic drugs can only be successful if IV access is properly achieved. But the
ODRC has put in place a protocol that exacerbates the risk that IV access will not E
be adequately achieved. There have been problems in other states, most notably i
the Diaz execution in Florida, wherein the personal professional qualifications of
the personnel providing IV access had not been subjected to adequate scrutiny.

54. ... Unlike other states, Ohio does not appear to have a plan in place to
deal with the need for a cut-down or central line procedure. This is a glaring
deficiency. Further, it is unclear whether the persomnel who are currently
participating in lethal injection procedures in Ohio have the necessary training
and experience to perform central line placement and cut-downs.
40. Based on the facts contained in Dr. Heath’s declaration and his testimony presented in Rivera
and all the other facts set forth herein, Plaintiff has demonstrated, for purposes of his

complaint, that Defendants’ lethal injection protocol violates his constitutional rights which

entitles Plaintiff to relief as prayed for in this complaint.

ALTERNATIVES PROFFERED
41. Baze requires Plaintiff to proffer a proposed alternative to Defendants’ current method of

lethal injection that “effectively addressfes] a ‘substantial risk of serious harm.”” Baze, 2008
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42,

43.

44,

U.S. LEXIS 3476 at * 32 (internal citation omitted). Upon information and belief, there are
alternatives to Ohio’s protocol that will do precisely that.

Defendants could and should shift to a one-drug protocol designed to cause death by means
of an overdose of an anesthetic adequate to painlessly and swiftly shut down all bodily
functions and cause death. While Baze touched upon this alternative, it did not resolve the
question for want of an adequate record. Here, Plaintiff stands ready to present and fully
litigate facts proving that the successful delivery of a massive dose of a barbiturate would
achieve the goal of execution by a means compatible with Plaintiff’s constitutional rights.
For example, Oregon’s physician-assisted suicide protocol calls for the administration of a
single-drug barbiturate overdose.

In the alternative, if Defendants insist on using one or more drugs in addition to an anesthetic,
then Defendants must administer the anesthetic first and alter their protocol to permit three
minutes to pass after all of the amesthetic is administered (not counting from when the
injection begins, but when it ends) to ensure that there is adequate time for the inmate to be
fully and deeply anesthetized before any other drugs are injected. Along with this requisite
change, Defendants must ensure that a person adequately trained to detect a failure in the
anesthetics intended effect is positioned in such a way to detect a failure and remedy the
problem.

In the alternative, Plaintiff proposes that Defendants eliminate the administration of a drug
designed to paralyze Plaintiff in a way that prevents Plaintiff from signaling he 1s in pain due
to the failure of the anesthetic to fulfill its intended function. A paralytic drug introduces a

substantial risk of significant pain that cannot be justified by any valid penological interest.
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45,

46.

In the alternative, Plaintiff proposes that Defendants eliminate the reliance on potassium
chloride or any other potassium-based drtig designed to stop the heart. In similar litigation
throughout the country, experts for both condemned inmates and executioners have agreed
that a potassium based drug causes excruciating pain in a person inadequately anesthetized.
Other drugs are available that painlessly stop the heart and cause certain death. Defendants
failure to resort to one of these other drugs creates a significant risk of substantial pain
without any penological justification.

The primary and altermate execution methods proposed by Plaintiff depend in the first
instance on compliance with procedures adequate to remove substantial risks of needless pain
caused by Defendants’ failure to properly engage and train members of the execution team in
order to ensure that the drug or drugs are successfully introduced into Plamtiff’s vein mn
adequate dosages. In addition, Defendants must correct their failure to provide equipment
and facilities that unjustifiably eliminate the ability of execution team members to monitor
the IV site and the delivery of the lethal drug(s). These failures include, but are not limited
to, Defendants failures to require the type of training and qualification for execution team
members as is evident in Kentucky’s protocol; the failure to provide a physical setting that
permits those with adequate training to monitor the IV site during the execution process; and
the failure to utilize procedures adequate to ensure that the condemned inmate is successfully
and deeply anesthetized. +Finally, Defendants, like Kentucky, must also put in place a
stabilization procedure.

CONCLUSION REGARDING FACTS SUPPORTING THE FIRST AND SECOND CLAIMS

47. Mr. Newton’s botched execution on May 24, 2007 (like Mr. Clark’s botched execution on

May 2, 2006) proves that Defendants’ protocol is unconstitutional. That fact alone easily
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48.

49.

50.

51.

52.

distinguishes Plaintiff’s lawsuit from the one considered in Baze. Clearly, the problems with
Newton’s execution (and Clark’s before him) reveal constitutional failures in at least the
training, preparation, and the equipment relied on by Defendants in their lethal-injection
protocol.

V. FACTS IN SUPPORT OF THIRD CLAIM FOR RELIEF:
PLAINTIFF ENTITLED TO HAVE HIS COUNSEL WITNESS THE EXECUTION

Plaintiff incorporates by reference all facts and allegations described throughout this
complaint as if fully re-written herein.

An execution is the final, critical stage of a criminal proceeding. As proven by problematic
executions in Ohio and throughout the United States, an execution is a critical event at which
the condemned inmate, like Plaintiff, must have counsel at the ready to advocate on his behalf
in the event something goes awry (as can be predicted given the problems with Defendants’
protocol).

Defendants’ execution procedures do not provide an unfettered right for Plaintiff’s counsel to
witness his execution. Instead, Defendants’ execution procedures permit counsel for Plaintiff
to be a witness only 1if Plaintiff gives up one of the three witness seats allotted to him for
family or other supports. See O.R.C. § 2949.25(A)(5).

Plaintiff wants his counsel present to witness his execution and represent his interests without
having to sacrifice a space for another witness from among the three witnesses allotted to him.
Defendants’ practices, routines, and formal and informal procedures and customs governing
executions permit counsel for Defendants and a prosecuting attorney from the county where
the condemned inmate was convicted to witness the execution without requiring
representatives of the victim to yield one of the three witness positions they are entitled fo

select under O.R.C. § 2949.25(A)(6).
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53.

54.

55.

56.

Just as Defendants have counsel present at an execution, Plaintiff is entitled to have his
counsel present as a witness — not in some-distant room outside of the death house as often
happens to Plaintiff’s counsel — to ensure that Plaintiff has an advocate present to represent
his interests if something goes wrong during the execution. Future problems are predictable
in light of Mr. Newton’s and Mr. Clark’s botched executions.

When Defendants’ execution of Joseph Clark did not proceed as planned on May 2, 2006,
counsel representing Defendants’ (or their predecessors’) interests contacted Mr. Clark’s
counsel to determine how to react to the situation. As it turned out, Mr, Clark had chosen one
of his counsel serve as one of his three allotted witnesses, so counsel was present in
Defendants’ death house and thus readily available to talk with Defendants’ counsel about
what both attorneys had seen. If a similar circumstance occurs in Plaintiff’s execution, and
his nearest lawyer is across the yard in a different building, Plaintiff’s counsel will be hobbled
by the absence of first-hand observations critical to the proceedings.

Many condemned Ohio inmates who have been executed since 1999 did not have counsel
present to witness the execution (even if counsel were on the grounds of the prison). In many
of these executions it was because the condemned inmate felt compelled to use his three
allotted slots for loved ones and/or religious ministers versus professional advisors.

Plaintiff should have the right to have his counsel witness his execution just as counsel for
Defendants, law enforcement, and the prosecuting attorney have a right to witness the
execution. Plaintiff should be able to exercise this right without bemg forced to choose
between having his counsel be a witness in lieu of one of the three persons he can otherwise

choose to be witnesses under O.R.C. § 2949.25(A)(5).
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57.

58.

59.

60.

61.

V1. FIRST CLAIM FOR RELIEF: EIGHTH AMENDMENT VIOLATION

Plaintiff incorporates by reference all facts and allegations described throughout this
complaint as if fully re-written herein.
Defendants have created, maintained, and implemented lethal injection protocols, procedures,
practices, customs, and training and execution methods that they intend to use to execute
Plaintiff. As designed, Defendants’ lethal injection execution protocol is constitutionally
flawed. As applied, Defendants’ lethal injection execution protocol is constitutionally
flawed. Defendants have no legitimate penological justification for failing to adopt an
alternative lethal-injection protocol that is feasible and readily available, and that would
significantly reduce the substantial risk that Defendants’ current lethal injection protocol will
needlessly and gratuitously inflict severe pain on Plaintiff.
By their acts and omissions, if Defendants execute Plaintiff pursuant to their current lethal
injection protocol, Defendants will violate Plainti{f’s constitutional rights under the Eighth
and Fourteenth Amendments of the United States Constitution.

VII. SECOND CLAIM FOR RELIEF: FOURTEENTH AMENDMENT VIOLATION
Plaintiff incorporates by reference all facts and allegations described throughout this
complaint as if fully re-written herein.
Defendants have created, maintained, and implemented lethal injection protocols, procedures,
practices, customs, and training and execution methods that they intend to use to execute
Plaintiff. As designed, Defendants’ lethal injection execution protocol is constitutionally
flawed. As applied, Defendants’ lethal injection execution protocol is constitutionally
flawed. Defendants have no legitimate penological justification for failing to adopt an

alternative lethal-injection protocol that is feasible and readily available, and that would
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62.

63.

64,

65,

66.

67.

significantly reduce the substantial risk that Defendants’ current lethal injection protocol will
needlessly and gratuitously inflict severe pa-in on Plaintiff.

By their acts and omissions, if Defendants execute Plaintiff pursuant to their current lethal
injection protocol, Defendants will violate Plaintiff’s constitutional rights to substantive and
procedural Due Process under the Fourteenth Amendment of the United States Constitution.
VIII. THIRD CLAIM FOR RELIEF: SIXTH AND FOURTEENTH AMENDMENT VIOLATIONS
Plaintiff incorporates by reference all facts and allegations described throughout this
complaint as if fully re-written herein.

Defendants have a protocol in place by which they intend to arbitrarily, irrationally, and
without a compelling State interest, deny Plaintiff (as they have other condemned inmates)
the unfettered right to have his counsel present to witness his execution and to represent his
interests should the need arise when, as is predicable, something goes awry during his
execution.

Defendants’ plan to force Plaintiff to choose between selecting his counsel at the cost of
rejecting, as one of only three allotted witnesses, a personal loved one.

Defendants do not impose a similar burden on themselves, because their counsel is present at
executions; nor do they impose it on the victim’s survivors, because they are not forced to
give up one of their three allotted witness seats in order to permit the count sheriff or
prosecuting attorney to witness the execution.

By imposing this burden on Plaintiff, Defendants place conditions on Plaintiff’s right to have
counsel present at a critical stage of his criminal proceedings that violate Plamoff’s
constitutional rights under the Sixth and Fourteenth Amendments to the United States

Constitution.
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68.

69.

70.

IX. INJUNCTIVE RELIEF WARRANTED
Plaintiff is entitled to a preliminary injunction stopping Defendants from executing him with
the methods and procedures described herein because (1) there is a significant likelihood that
he will prevail on the merits; (2) he will suffer irreparable harm if he is executed; (3) there is
a great impact on the public’s interest in making sure our government does not behave like
those of other nations we roundly condemn for utilizing execution methods that violate our
nation’s constitutional proscription against cruel and unusual punishment; and (4) there is a
substantial possibility that others under a sentence of death in Ohio will suffer
unconstitutional executions unless this Court requires Defendants to design constitutionally

acceptable execution procedures. Vittitow v. City of Upper Arlington, 43 F. 3d 1100, 1108-

09 (6th Cir. 1995); Basicomputer Corp. v. Scott, 973 F. 2d 507, 511 (6th Cir. 1992).

Plaintiff does not seek injunctive relief under 42 U.S.C. § 1983 as a means of attacking his
underlying conviction or death sentence; rather, he simply seeks to utilize 42 U.S.C. § 1983
as a legitimate means to stop Defendants from executing him in a manner that violates his
constitutional rights.

42 U.S.C. § 1983 provides, in pertinent part, for the protection of “any rights, privileges, or
immunities secured by the Constitution and laws™ against infringement by the states. When
these rights are violated, 42 U.S.C. § 1983 creates an action for damages and injunctive relief
for the benefit of “any citizen of the United States” against the state actor responsible for the
violation. In accordance with the remedial nature of the statute, the coverage of 42 U.S.C. §

1983 must be “liberally and beneficently construed.” Dennis v. Higgins, 498 U.S. 439, 443

(1991) (quoting Monell v. New York City Dept. of Social Services, 436 U.S. 658, 684

(1978)). In order to effect this liberal construction, the Court has “given full effect to {the
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71.

72.

A.

statute’s] broad language” by recognizing that 42 U.S.C. § 1983 provides a remedy “against
all forms of official violation of federally pr.otected rights.” 1d. at 444,

The Eighth Amendment’s proscription against cruel and unusual punishment forbids the

infliction of unnecessary pain in the execution of a death sentence. Louisiana ex rel. Francis
v. Resweber, 329 U.S. 459, 463 (1947) (opinion of Reed, J.). A punishment is particularly
constitutionally offensive if it involves the foreseeable infliction of suffering. Furman v.
Georgia, 408 U.S. 238, 273 (1973) (citing Resweber, 329 U.S. at 464 (had failed execution
been intentional and not unforeseen, punishment would have been, like torture, “so degrading
and indecent as to amount to a refusal to accord the criminal human status™)).
State officials cannot use methods of execution that create a substantial risk of serious harm
while, at the same time, they reject without penological justification readily available
alternate means that would significantly reduce a substantial risk of sever pain. Baze v.
Kentucky, 2008 U.S. LEXIS 3476. It is foresccable that death by lethal injection under the
methods employed by Defendants will violate the constitutional standard announced in Baze;
thus, Plaintiff is entitled to preliminary and permanent injunctive relief until and unless
Defendants bring their execution protocol within the commands of the constitution.
X, PRAYER FOR RELIEF

Plaintiff requests that this Court grant him injunctive relief by granting a permanent

injunction barring Defendants from executing Plaintiff in the manner by which Defendants

currently intend to execcute Plaintiff, in order to prevent Defendants from violating

Plaintiff's federal constitutional rights under the Eighth and Fourteenth Amendments to the

United States Constitution.
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Plaintiff requests that this Court grant him declaratory relief by issuing an Order declaring
that the Defendants’ current means, methéds, practices, procedures, and customs regarding
execution by lethal injection violate the Eighth and Fourteenth Amendments to the United
States Constitution.

Plaintiff requests that this Court grant him injunctive relief by granting a preliminary and
permanent injunction barring Defendants from executing Plaintiff unless Defendants first
give Plaintiff the right to choose to an attorney 1o witness Plaintiff’s execution without
forcing Plaintiff to choose to have counsel witness at the cost of using one of the three
witness slots allotted by O.R.C. § 2949.25(A)(5).

Plaintiff requests that this Court grant him reasonable attorney fees under 42 U.S.C. § 1988
and the laws of the United States.

Plaintiff requests that this Court grant such further relief as it deems just and proper.

Respectfully submitted
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